Mr.   Wyatt  testified that when the accident occurred all of the men left
the  mine site,   and he disagreed that loose and unconsolidated material was
on  the highwall in question   (Tr.   204).

Robert Marcum testified that he has worked around strip mines for
18 years and is  employed by the respondent as a foreman.    On the day of
te accident he was  the second shift  foreman.     He and the first shift
foreman,  David Ellison   consulted with each other during the shift change
and  together they  checked out all of the work areas.     This is  the normal
practice during the shift change.     They checked the pit and highwall area
where the accident occurred and they left it  ten minutes before the accident.
They observed no conditions which they thought was dangerous,  and he had
been in the pit previous  to the accident supervising the loading and cleaning
of  coal.     In his opinion,   the rock fall in question was caused by a hill
seam and that  loose,   unconsolidated rock did not cause the rock fall of
such magnitude.     He had observed the shovel operator stripping and scaling
the highwalls and believes  that it was a good job   (Tr.   209).

On cross-examination,  Mr.  Marcum confirmed that he had previously
executed an affidavit  for respondent's  counsel which indicated that he
had observed a hill seam in the wall with dirt and mud between sections of
rock,  and that  this  is what  caused the rock to separate and the wall to
fall  (Tr.   211-212).     He confirmed that he observed this condition on the
day of the accident,   and he also  confirmed that Mr. Ellison kept his    own
shift examination books  and that he   (Marcum)  kept his own.     He did
not  know whether Mr.   Klison was making his on-shift examination at the  time
he accompanied him,  nor did he know about any entries  that Mr.   Ellson may
have made in his book  (Tr.   215).

Mr.  Marcum stated  that he was  in the pit about five minutes making his
inspection of  the highwall and that it does not take long to drive in and
out of the pit.     He did not go to  the top of the highwall because his men
were not expectdd to work in that area for weeks after the accident,  and
he  had no way of knowing whether. Mr. Ellison would be making his own on-shift
examination at  that  time   (Tr.   216).    Mr.  Marcum stated further that he was
in Mr.   Ellison fs truck when he went to the pit to see how the accident
victim was doing and they were there about four or five minutes,  and neither
he nor Mr.    Ellison went to  the top.     He does not know whether this was
Mr.   Ellison's   on-shift examination and he does not know why Mr,  Ellison was
not  certified in Tennessee as a mine foreman, but that he  (Marcum)  is
certified in both places   (Tr.   220).

Referring to exhibit P-9,  Mr.  Marcum identified an area along the
highwall which appears  to contain loose,  unconsolidated material, but he
could not state whether the fall caused that condition.    He also confirmed
that he observed the dirt and mud in the hill seam when he returned to
the pit after the accident,   and that he saw "the dirty streak right where
the hill seam was"   (Tr.   222-223).
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